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Abstract
This study discusses the methodology used by the
fugaha’ from various schools in studying al-rahn
issues. In this methodology, research focuses on the
comparisons of ideas and views that are often used in
the analysis of diverse and graded data. The
comparison between these data should start with the
selection of figh books that are relevant to the
objectives of the study to be done. The selection of
books should be justified to reinforce the
methodology used throughout the study. This study
focuses on six figh books that are valid and
elaborating the justification for the selection of the
six books based on the power of the book’s authority
in their respective sects as well as the extent of their
methodological suitability in meeting the objectives
of the study. This study found that the fugaha’
presented a critical analysis by considering the views
of different jurists of sectarian flow. Preferential
views do not necessarily come from the same school,
but other views of the school will be referenced as
appropriate to their methodology. As a result, the
fugaha’ can analyse the information from different
sources apart from the view of their own sect. It can
therefore be concluded that the writing of these six
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selected books contributed greatly in influencing the
determination of a figh law especially in the al-rahn
issue because the legal analysis was still relevant for
today’s use.

Keywords: Methodology of comparative school of
thought; figh books; Islamic jurisprudence; Figh sect;
al-Rahn.

Khulasah
Kajian ini membincangkan tentang metodologi yang
digunakan oleh para fugaha dari pelbagai mazhab
dalam mengkaji isu al-Rahn. Dalam metodologi ini,
kajian menumpukan perbandingan pemikiran dan
pandangan yang seringkali digunapakai dalam
penganalisaan data-data yang pelbagai dan berencam.
Perbandingan antara data-data yang berencam ini
harus bermula dengan pemilihan kitab-kitab figh
yang bersesuaian dengan objektif kajian yang akan
dilakukan. Pemilihan buku harus diberikan justifikasi
bagi mengukuhkan metodologi yang digunakan
sepanjang kajian. Kajian ini menumpukan enam buah
buku figh yang muktabar dan menghuraikan
justifikasi terhadap pemilihan enam buah buku
tersebut adalah berdasarkan kepada kekuatan autoriti
buku dalam mazhab masing-masing dan juga sejauh
mana kesesuaian metodologinya dalam menepati
objektif kajian. Kajian ini mendapati bahawa para
fugaha mengemukakan analisis yang kritikal dengan
mengambil kira pandangan dari para fugaha yang
berlainan  aliran  mazhab. Pandangan yang
diutamakan tidak semestinya datang dari mazhab
yang sama, malah pandangan mazhab yang lain akan
dijadikan  rujukan jika metodologi  mereka
bersesuaian.  Hasilnya, para fugaha dapat
menganalisis maklumat daripada pelbagai sumber
yang berbeza secara adil selain dari pandangan
mazhab aliran mereka sendiri. Maka dapat
disimpulkan bahawa penulisan enam buah buku yang
terpilih ini memberi sumbangan besar dalam
mempengaruhi  penentuan sesuatu hukum figh
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terutamanya dalam bidang al-rahn kerana analisis
hukum vyang dilakukan masih relevan untuk
digunakan pada masa kini.

Kata kunci: Metodologi perbandingan aliran
pemikiran; karya figh; Usul Figh; mazhab figh; al-
Rahn.

Introduction

The book of the Islamic jurisprudence’s selection is
important in determining the matter to be investigated.
Since the period of one specific study has its limitation,
the focus on several major books of Islamic jurisprudence
for each school is necessary. The selection of the book to
be used as the main reference will not deny the role of
other authentic references. The process of determining the
objectives of the study must be compatible with the
references to be used. There is a required criterion in
selecting precise books as main references in one certain
study. Reference used are authentic and became the main
reference in their schools. This can be found in many
latest books and are often encoded in their debate. It has
also been endorsed by other jurists of different schools
thought.

The style of debate and discussion in the book is
characteristically =~ comparative  jurisprudence.  This
facilitates a researcher to get an overview and justification
of the whole issues resulted from various views in one
time. This comparison is not limited to differences in
views within the schools, but other schools of thought as
well. Thus, the accuracy of the information can be crossed
validity.

Based on such criteria, six books representing four
schools of thought has been chosen, as the main reference
of the study. The books are listed below:

1. Al-Mabsit of Sarakhsi in Hanafi School.

2. Hashiyah Rad al-Mukhtar li Ibn ‘Abidin ‘ala al-

Dur al-Mukhtar li al-Haskafi in Hanafi School.
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3. Bidayah al-Mujtahid wa Nihayah al-Mugtasid of
Ibn Rushd in Maliki School.

4. Hashiyah al-Dusiigi ‘ala Sharh al-Kabir in Maliki
School.

5. Al-Majmii ‘ of al-Nawawi in Shafi‘i school.

6. Al-Mughni of Ibn Qudamah in Hanbali school.

Methodology of al-Mabsiit

Al-Mabsiit is the main reference of the Hanafi School.
This book covers all the chapters of figh, and its
approaches were simple and the words used were clear.
Unlike other books of figh, al-Mabsiit rarely uses certain
terms to state an opinion. When we read books that have a
lot of terms in it, of course, it requires us to read the
methodology of the book before us being able to
comprehend it. This is proven when a lot of terms are used
to explain the level of the opinion. Among them are
"asah” (=), "mugabil asah” (gl i), “sahih”
(z>=), "mashhir" (Lse<w), "gharib" (<€) and others.
In addition, there are books of figh that use abbreviations
like the letter "shin™ (_¥), "mim" (¢) or "ra™(L) to refer to
a particular opinion of a scholar, which certainly requires
the reader to investigate referencing.

This book also explains in detail about the law (al-
ahkam), the evidences (al-adillah), and discussion by
comparing to other schools, particularly Shafi‘i and Maliki
schools. Sometimes, the discussions are refered to Imam
Ahmad, Zahiri, and at times even the Shi‘ah schools. The
comparison to Shafi‘i can be seen through this statement:
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! Shams al-Din Abii Bakr Muhammad bin Aba Sahl al-Sarakhsi, al-
Mabsiit (Bayrat: Dar al-Fikr, 2000), 113.
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“According to Shafi‘i school, the goal of al-
rahnis similar with the other security contracts
(which is the existence of guarantee and
security elements) such as kafalah and
hawalah contracts; ie to increase the chances
of a claim (to the debt provided). Therefore,
the right of claims has been given to the
creditor in implementing (meeting) the claim
of the debt (loans) that have been given by him
from his wealth. This (right) has also applied
(in the contract) in debt trading. However,
according to Hanafi, kafglah and hawalah
contracts are differed from al-rahn contract.
(This is because in) ensuring the pledge is safe
in possession is a commitment on the claims
(of the debt), while the last two contracts

(kafalah and hawalah) only fulfil a part of the
element of commitment in claiming (the debt)”

The comparison to Zahiri can be seen while
interpreting the verse of al-Qur’an in which it talks about
the permissibility of al-rahn. Sarakhsi wrote’:

- % L6 Bd day d s s s O
G asl] s 3 waall - dog ole dl Jo
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2 |bid., 114.
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“Al-rahn contract can be carried out in the
state of residence and travel (on a journey).
This is because the Prophet (pbuh) had to
pawn goods in Madinah when Prophet resided
there. This is contrary to the opinion of Zahiri
School that adheres to the outer meaning of the
verse as Allah says “And if you are on a

journey and cannot find a scribe, then let there
be a pledge taken (mortgaging).”

However, Sarakhsi does not let the differences end
without giving a justification for it. The justification for
such differences is described in the following statement®:
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“(For Zahir1) And the reason of the condition
requires a separation between exist and
absence (means the words ‘safar’ is become
the condition of the practices of al-rahn since

% Ibid., 115.
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the word ‘safar’ is exist, if not so, the word
‘safar’ is not state...) But for us (Hanafi), we
say that the condition is not really the matter,
but the common practice of a society in
mu ‘amalat. So, they usually tend to practice
al-rahn when there is no documentation can be
made such the writing and the witnessing (of a
debt). And this situation normally happens
during travelling. The real mu‘amalat (of al-
rahn) has been practiced by the Prophet p.b.u.h
and it is continuing until now. So, the situation
of igamah or musafir is the evidence of the
permissibility of practicing al-rahnin whatever
situation.”

The clarification of the differences between these two
views is being expressed in the Zahiri and Hanafi’s rims.
Zahiri looked upon the explicit text of al-rahn and found
that the text clearly states about the requirement of the
pawning contract, and that it can only be exercised when
someone is on a journey. While Hanafi looks at it through
a different lens, beyond the mere words of the verse. They
look at the common act of pawning activities practiced by
man and consider it due to the absence of witnesses or the
writer. These absences normally happened during a
journey, where the witness and the writer are very difficult
to find. Thus, in this situation, the requirements of state of
journey need not to be applied.

The interesting part of this book is that Sarakhsi does
not just make a determining preference about a scholar of
the Hanafi School, but he acknowledges the view of many
scholars of the Shafi‘i and Maliki schools of thought. In
addition, Sarakhsi often reinforces his arguments with the
cause of evidence. This approach can be witnessed in the
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discussion on the perishing collateral. Sarakhsi has noted
in his book as follows":
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“al-Shafi‘i hold the fourth opinion that
pawning is a trust (responsibility) to the debtor
and the debt will not expire (or less) due to
damage (of the pawning). Their judgment is
based on hadith of Zuhri r.a. in which the
Prophet had said: "The pledge is not owned
(by the creditor), the debtor (chargor) on these
profits and losses”. In another narration: "The
collateral does not become property of the
creditor, and the pawning debtor retains rights
for its output and obligations for its expenses"
Some think that is meant by the Prophet is no

guarantee against the debt, and then explained
that the pledge is owned by the debtor who

*1bid., 116.
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pledges, that means: it is the obligation of the
debtor.”

Although, Hanafi jurists agreed that the debtor should
give the compensation for the perishing pawned goods by
concluding with three opinions;” this view did not prevent
Sarakhsi from adding the fourth opinion from the Shafi‘i
School of thought. The view stated that the debtors do not
have to pay compensation, on the basis that the creditor is
a trustee rather than a guarantor for the item. Although, it
is clearly contrary to the three views held by the Hanafi
School, Sarakhsi still provides an explanation and
evidence for the view maintained by the Shafi‘i School.

Sarakhsi also gathers evidences from the Hanafi and
other schools of thought in an astute manner. This can be
witnessed when the evidences are gathered and discussed.
He did not emphasize on the disagreement of the issue,
rather he strives to harmonize the views that walk the
different ways. It can be grasped from the statement
between Imam Malik, Imam Abia Yisuf, and Hanafi
scholar about the needs of receivable pawned goods.®

Methodology of Hashiyah Radd al-Mukhtar li lbn
‘Abidin ‘Ala al-Dur al-Mukhtar li al-Haskafi’

It is written by Muhammad Amin ibn ‘Umar ibn “Abd al-
‘Aziz ibn ‘Abidin, born in the year 1198H/1784 in
Damascus, who firstly studied the Shafi‘i law and later
Hanafi law, due to which he became one of the most
distinguished scholars of his time. He died in Damascus in
the year 1258/1842. His best-known work is a

® The three views are:
i. Creditor replace with a lower rate than the value of pledge and
debt.

ii. Creditor replaces the similar rate with the total debt.

iii. Creditor replaces the similar rate with the value of the pledge.
6 al-Sarakhsi, al-Mabsit, 122.
" Can be translated as "An Answer to the Perplexed: An Exegesis of

The Choicest Gems".
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commentary on the Radd al-Muhtar of al-Haskafi (d.
1088/1677); published in Cairo in 1299; and in Istanbul in
1307).2

Ibn ‘Abidin is also known as the final verifier
(muhaqgiq) of the Hanafi School. His legacy, Radd al-
Muhtar (also known as Hashiyah Ibn ‘Abidin), in most
cases, is the final word on most legal issues. He did a
prodigious job in clarifying the relied position of the
school, and it is regarded as the central reference for fatwa
in the Hanafi School.

This is the most comprehensive and the most
authoritative book on Hanafi figh in the world today. It
has been published many times: the Bulaq edition of
1272AH in five volumes, and later in 1276AH and
1299AH; the Maymaniyyah edition in 1307AH; and the
Istanbul edition in 1307AH. Once again in 1323AH, there
was a Maymaniyyah edition; and later in 1323AH, the
Babi al-Halabi edition; and Istanbul edition in eight
volumes along with the Takmalah (the completion), which
has been printed a number of times.® However, this study
holds 2000AD printed version and published by Dar al-
Fikr, Bayrat."

This book is the footnote writing style in discussing
the commentaries of Muhammad bin ‘Ali bin Muhammad
bin ‘Ali bin ‘Abd al-Rahman bin Muhammad al-Haskafi,
towards the book of Tanwir al-Absar, written by
Muhammad bin ‘Abd Allah bin Ahmad al-Tamartashi al-
Ghazzi. In this book, Ibn ‘Abidin discussed the Islamic
jurisprudence in-depth. The methodology used in the book

8 P. Bearman et. al. ed., “Ibn ‘Abidin”, in Encyclopaedia of Islam,
Second Edition, consulted online on 22 November 2019,
http://dx.doi.org/10.1163/1573-3912.

® Shams al-Din Muhammad bin Ahmad bin ‘Uthman al-Dhahabi, Siyar
A‘lam al-Nubala’ li al-Dhahabi (Bayrit: Mu'assasah al-Risalah,
1981).

10 Shams al-Din Muhammad bin Ahmad bin ‘Uthman al-Dhahabj,
Siyar A ‘lam al-Nubala’ li al-Dhahabi (Bayrit: Dar al-Fikr, 2000).
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is by firstly debating the literal meaning of the word
before bringing the Islamic evidences from the Qur ‘an, al-
Hadith, the view of sahabah (companion), and the
prominent jurists of the schools. The forty-nine (49) pages
of discussion about al-rahn in the book display a detailed
discussion, especially in relation to the things that should
or should not be in al-rahn contract.

In addition to the commentary made on the book of
Haskafi, he lists various problems related to al-rahn,
which includes individuals who are bound with the al-
rahn contract. His writing also emphasized the conditions
and functions of the creditor in the contract, as the
contract is considered a charity and cannot be forced.

Methodology of Bidayah al-Mujtahid wa Nihayah al-
Mugtasid of Ibn Rushd

The author’s full name is Abu al-Walid Muhammad bin
Ahmad bin Muhammad bin Ahmad bin Rushd al-Qurtiibi,
and he was known as Ibn Rushd al-Hafid and ‘al-Hafid’,
which means ‘the grandson’ so as to differentiate him
from his grandfather, who had a similar name.

Based on the general background of Ibn Rushd, he
can be considered as the most dominated man in the
knowledge of multidisciplinary. Besides being known in
the field of jurisprudence through his book title Bidayah
al-Mujtahid wa Nihayah al-Mugqtasid, he was also known
as a philosopher, medical scholar, and an astronomer. The
diversity of disciplines that he dominated can be seen
through the books written by him such as The Philosophy
of Ibn Rushd (in Philosophy); al-Dariri (in Mantiq); al-
Tahsil (disagreement between figh scholars); Sharh
Arjuzah Ibn Sina and al-Kuliyyat (in Medicine); Harakah
al-Fulk (in astronomy); and many more. It is estimated
that he wrote about 50 books.*

11 Ab@ al-Walid Muhammad bin Ahmad bin Muhammad bin Ahmad
ibn Rushd, Bidayah al-Mujtahid wa Nihdayah al-Mugtasid (Cairo:
Matba‘ah Mustafa al-Babi al-Halabi wa Awladuh, 1975), 272.
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Bidayah al-Mujtahid is one of the most important
books, which focuses on the figh differences of the four
schools of thought. Although, the content of al-rahn in
this book is quite brief, yet the discussion on the figh
matters is fundamental, precise, and structured. This
condition is rarely found in other books of the similar age.
A simple but solid and structured approach can be seen in
the initial discussions about al-rahn. He clearly divided
the topics he planned to cover in the very first paragraph,
which makes it easier for the reader to organize their
understanding about al-rahn. He wrote'?:
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“This book will look at the pillars, rules and
laws. The pillars will be discussed, including
the pillars of the debtor, the collateral, the
creditor, the matters related to al-rahn and the
feature of the contracts”

The book shows the similarities and differences
regarding the opinions during the discussion and explains
it in the light of various schools. For instance, when
someone is in the condition of bankruptcy, both Imam
Malik and Imam al-Shafi‘i agreed that the person will not
be allowed to enter a pawning contract, while Imam Aba
Hanifah believed that it is possible.*

Similarly, the problem regarding the collateral that is
shared by two or more owners, the original text stated:**

12 1hid.
23 |bid.
% 1bid., 273.
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According to Abii Ha_nifah, it is forbidden, but
Malik and al-Shafi‘i maintained that it is
possible: Is the property shared by many
owners may be dealt with (getting the consent
from each of the owner or to make sure any

conflicts didn’t occur in the future) when the
property is used as collateral?"

What is interesting in dealing with the difference of
opinions is to find the point of difference. Here we realize
Ibn Rushd stating the reason why the great scholars
involved in discussion upholding different views. The
reason is centred on the question.

When the rationale of difference is specified, it
becomes easy to digest and understand the situation. This
condition could absolutely upsurge the veneration for all
views held by them, since the researcher comprehends the
reasons behind of their views. Besides sharing the reasons
for such different views, lbn Rushd also clarified the
meaning of the whole text, which was necessary for him
to explain in an easier way. He used the word "=!" to
describe his further clarification.

For example, we can see the statement that was
discussed under the topic of the bankrupt debtor. He
wrote™:
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%% |bn Rushd, Bidayah al-Muijtahid, 272.
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“Malik and al-Shafii have agreed that a
bankrupt person cannot enter into the pawning
contract, while Abii Hanifah permitted it.
(However) The word of Malik' is different in
the matter of the debt amount exceeds his
(debtor) property, is this (situation) permissible
or not? (I mean: is this situation binding or
not?'®). Thus, the mashhir (famous) view of
him is permissible (I mean, before he became a
bankrupt)”

This situation shows the difference in opinion
regarding the possibilities of conducting the contract when
the amount of debt exceeds the value of the collateral
(when someone is in bankruptcy). Ibn Rushd clarified the
question that he raised () 5% Ja), with a further
clarification: (fa3h ¥ & 43 Oa :21). Precisely, it means,

“Is al-rahn possible?” by this further meaning, “Is al-rahn
already bounded or not?” Similarly, the following
statements (G-l &1 038 - 221) is a further explanation for the
condition of the permissibility of the total debt exceeds the
pawned value.

Ibn Rushd always relates his talks to the opinion of
Imam Malik in clarifying certain debated issues. This is
may be due to his cautious attitude in having his own

16 In Maliki Schools, the term mashhar has different views, especially
among the latter scholars. The first view shows the strength of
evidence, while others refer to the many people who said the matter.
For Ibn Khuwayz, he is more inclined towards the first view. See Ibn
Rushd, Bidayah al-Mujtahid, 272.

17 Views that do not require the bankrupt entered the pledge contract.

'8 Binding with Imam Malik's opinion regarding the impermissibility of
a bankrupt in a pledge contract.
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opinions. Furthermore, the relation to Imam Malik could
be a strong view as he was the founder of the Maliki
School. This can be known as Ibn Rushd often use words
such as “for Malik” (dlk xic) or “Malik’s word” (<l J ),
in issuing a ruling or in explaining a matter. However, it
should be understood, that Ibn Rushd is not ignoring the
other great Maliki scholars such as Imam Sahnin.*

In discussing the problems of figh, he cited the words
from distinguished scholars and always avoided from
being obsessed by a specific scholar. In fact, he warned
about the attitude of ignoring the view of certain scholars
or only holding upon certain scholars. For him, each view
has their own judgment and evidence, even if it is contrary
to his own views.

Methodology of Hashiyah al-Dusiiqi ‘ala al-Sharh al-
Kabir
This book was selected to further stimulate the discussions
pertaining to al-rahn in the Maliki School. This book is a
reviewer of the book written by his teacher, Shaykh Dardir
Ahmad bin Muhammad (d.1201H), which explains the
original book named Mukhtasar al-Khalil. This book
seems to converse from the perspective of three books at
once, namely Mukhtasar of Imam Ishaq Khalil, Sharh al-
Kabir of Dardir, and Hashiyah al-Dusiigi of al-Dusiigi.
Although the explanations in this book are quite long,
it reflects the sharpness of the author in explaining the
words of Shaykh Khalil and his commentaries done by his

1% sahnan ibn Sa‘id ibn Habib at-Tantkhi (c. 776-7 — 854-5) (160 AH —
240 AH) was a jurist in the Maliki school from Qayrawan in
modern-day Tunisia. ‘Sahnun’ was a nickname given to him,
meaning a type of sharp bird. This is said to have referred to his
quickness of mind. His father was a soldier from Homs, Syria. The
family claimed descent from Tanukh, a tribal confederation that
originated in the south of the Arabian Peninsula. M. Talbi,
“Sahntn”, in Encyclopaedia of Islam, 2nd ed. P. Bearman et. al.,
consulted online on 22 November 2019,
http://dx.doi.org/10.1163/1573-3912_islam_SIM_6476.
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teacher. By using the approach of ‘clarification of the
explanation’, one will know more clearly about the pattern
of thought and argument submitted by each author.
However, a rigorous reading is essential in understanding
the matters raised. This is because the discussions are very
deep and involve other aspects of knowledge. But when
one masters it, it is worth it.

Surprisingly, the discussions of Sharh al-Kabir does
not lead straight to the main idea of the topic but rather
talks about the writing style of the main author (Shaykh
Khalil). However, this is not a sign of the weaknesses that
exist in this book, but rather to increase the value added in
the knowledge itself. This also reflects on a very careful
attitude of the author towards the style of Khalil’s writing.
This situation can be seen while commenting on Khalil’s

definition about al-rahn. The words of Khalil are as
below?:
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“The pawning: The holding (of something) by
those who is eligible in selling (transaction)
and anything that can be sold or that have
uncertainty; even stipulated in the contract; as
a guarantee of the right such as a guardian,
slave, approved, a running slave, a slave to a
coming independence. And it can be fulfilled
from it or his necks if can’t.”

Dardir explained Shaykh Khalil’s writing style from
another aspect, more towards the grammar, rather than to
make the content simpler. His review of the word ( :5a5

%0 Khalil bin Ishaq bin Miisa Diya' al-Din al-Jundi, Mukhtasar Khalil,
vol. 1 (Cairo: Dar al-Hadith, 2005), 166.
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33’4), by categorizing it as the al-Masdari style. This is
explained more by al-Dusiiqi through his notes. To see
how the explanation has been broadened, below is the
process on how al-Dusiigi has done it. Khalil word: :&a 3l
d% Dardir explained it at first (in language aspect): BHES
A5 (soMarll Jaaly - J5 A das)) - eiladl) 4% 5Then al-
Dusiiqi further clarifies it (still in language aspect)® :

o 6 o i gl et s )
LN sally G G 2 Ul (L sy
S Jussyr e 2y

Consequently, it isnot surprising when we see
Hashiah al-Dusiiqi three times longer, or more in term of
the content than the original book. However, the reason
for the selection of this book lies in three: the strength of
the reviews, the books used for comments, and the
simplicity in delivering his understandings.

Firstly, al-Dusiiqi only chose books that are authored
by the Imam and renowned experts and certified by the
majority and Maliki scholars. It is not surprising to find
that most of the books he reviewed were also reviewed by
other scholars. In fact, al-Dusiigi himself has several
books in hashiah style, such as Hashiyah ‘ala al-Sa ‘ad al-
Taftazani; and Hashiyah  ‘ala  al-Sanisi  Sharh
Mugaddimah li Umm al-Barahin.

In addition, he focused on preferring the final views
from the Maliki jurists, which can be a competent
evidence for a legal ruling in the school. Great scholars
such as Ibn ‘Arafah® and Ibn Hajib*® are quoted by him to

2l Muhammad bin Ahmad bin ‘Arafah al-Dusiiqi, Hashiyah al-Dusiigi
‘ala al-Sharh al-Kabir, vol. 3 (Damascus: Dar al-Fikr, n.d), 231.

2 His full name is Abii ‘Abd Allah Muhammad bin Muhammad bin
Muhammad bin Muhammad bin ‘Arafah al-Wuraghami (d. 803H).
He was great in figh, a scholar of tafsir and one of his books in tafsir
is known as Tafsir Ibn ‘Arafah.
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support a certain ruling in the Maliki School. Here are two
examples in which these scholars are quoted to support the
Maliki’s view. Ibn ‘Arafah defines al-rahn as besieged or
obstructed:**

3l Us A5 csias Fs s T (R

i Je <u~°%m)i\ >qu~d‘a& 4
2 ol [38 0 5] {is L,MfL;quf}>

Rt 2ol 6\ (Jb s )

Ibn Hajib to support the word ‘gabg’ in the contract
is sufficient for only saying 7jab and gabil, and do not
have to surrender the collateral at the appointed time of
contract:*®

PPN AN 5 ek ¥ & seddh
s By Az Yuﬁf‘m ‘f‘d‘ Balld "ok

P

e ol G O el g Ol Y Y i

G
ET

S5 o end Vg abes 3 Un Vg B akas
Py a7 3 s el A
\’/YJM\JJUAJS\@@&LA-‘J\JB

2 His full name is Aba ‘Amrii ‘Uthman bin ‘Umar bin Abi Bakr bin
Yiinus al-Kurdi al-Duwayni. He is a distinguished scholar in figh,
ustl figh, linguistic, an editor and an author of al-Muktasarat al-
Mufidah al-Mashhirah.

2+ Al-Dusiigi, Hashiyah al-Dusiigi, 231.

% Ibid.
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“Al-Wanughiy® argued that al-rahn is
incomplete except the process of taken
possession (the collateral is surrendered) and
thus, the absence of taken possession
apparently cannot be called al-rahn. But this is
not that (collateral possession) what is agreed
in the schools (Maliki). The acceptance (of
collateral) not merely al-rahn is all about, and
also is not a valid condition of it or conditions
that bind it (ar-rahn) but it is sufficient when
the occurrence of al-rahn by the word (ijab
and gabil) then the creditor can demand the
acceptance (of the collateral). Ibn Hajib said
al-rahn is valid even before the possesion (of
collateral), and (it is) not completed
(transaction) unless with it (collateral
possession)”.

Al-Dusiigi’s approach in explaining the words of
Khalil and his teacher’s (Dardir) explanation is quite
structured. This can be seen when he made the words of
Khalil in the bracket ‘( )’, and then explained Dardir’s
words whenever needed. Below is an example of a
statement which shows a part of Khalil’s word regarding
al-rahn. Khalil wrote:

L R ROy = RN
“The holding (of something) by those who is

eligible in sale (transaction) and anything that
can be sold or that have uncertainty;”

Then Dardir explained a little bit further in his book
below:?’

% Al-Wanughiy real name is Yasuf bin Ibrahim al-Wanughiy al-
Maghribi (d. 839H).

2" The words in the bracket shows Khalil’s words, the bold and
underlined sentences show the Dardir explanation.
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“The author defines it (al-rahn) by using the
structure of masdar: (compound nouns) as his
word shows (al-rahnis an effort) a giving of
(done by someone who has the qualifications
to carry out the sale and purchase contract) a
good and true thing (what could be exchanged)
from a thing that fitted, useful, and the ability
to hand over, known, unprohibited; including
mortgaging a debt...”

While al-Dusiigi quotes both, he makes his
clarification more detailed:*®

B 20 e (@, daddl gady Siliath 5 455
2N sl 1S G 2 Ul cJ,u\ Jusy)!
RN CRIER DBtV
LIS 345 Uy s2add sy Bp oo 8T o3
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2 The bracket shows Khalil’s words, the underlined sentences show the_
Dardir explanation and lastly the bold font shows al-Dustqi
commentaries.
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In conclusion, Hashiyah al-Dusigi “ala al-Sharh al-
Kabir comprises abundant content of explanation through
useful comments, a portrayal of clear picture of the issues
in jurisprudence.

Methodology of al-Majmii ‘ of al-Nawawi

This book is the most reliable reference in Shafi‘i School.
It is commentaries from the original book named, al-
Muhadhdhab of Abii Ishaq al-Shirazi (d.476H). The
original book of al-Muhadhdhab is considered a
masterpiece in the Shafi‘i School where the scholars have
given attention to that reference. This can be noticed from
the reviews and commentaries made by many scholars on
the original book, one of the most important book reviews
is the one wrote by Imam al-Nawawi, al-Majmii‘ Sharh
al-Muhadhdhab. Imam al-Suyiti once said in al-Haw: that
al-Nawawi, who wrote al-Majmii, has adopted a similar
approach with al-Mughni of Ibn Qudamah and it is said
that when these two books are combined, it will produce
amazing systematic writing’s work.”

2 His full name was Aba al-Fadl ‘Abd al-Rahman ibn Abi Bakr, Jalal
al-Din al-Suyiti (c. 1445-1505 AD) also known as lbn al-Kutub
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For some observers, al-Nawawi has exceeded the
efforts of Ibn Qudamah in many cases, especially in
determining the status of hadith; and this is not surprising,
as al-Nawawi is also known as a hadith scholar. Thus, he
has used the information appropriately in providing
commentary on the related hadith in his book of
jurisprudence. Summary of the manhaj can be seen at the
beginning of his book when he said®:

Sl angle o S Jl ) cla O ap s3I
ks Lgied bl Gy e Ll ad ol
Sbgiall LYy Slsd) sVl ol S LY
Slalesanl iVl olebill - (gyladlly
Slllly sl Wly ey dlly SlslizeY) S~V
Slgall g o M3 pby Sl 0l
insy gy Lmmo SV 0 il
Lebaney Lonbaiing Lebu oy Lehiate Ledgdsny Leesdse
Ly LnSny Ladlis L by Lasete Lgspigng
OF Laliiw L Lgaladl o M5 58y Leomyibag Lellasy

Mo leblee 3 dbo A els

(son of books) was an Egyptian writer, religious scholar, juristic
expert and teacher whose works deal with a wide variety of subjects
in Islamic theology. He was precocious and was already a teacher in
1462. In 1486, he was appointed to a chair in the mosque of Baybars
in Cairo. He adhered to the Shafi‘i School and is one of the latter-
day authorities of the Shafi‘i School, considered to be one of the
Ashab al-Nazar (Assessors) whose degree of ljtihad is agreed upon.
% Abu Zakariyya Muhy al-Din Yahya bin Sharaf al-Nawawi, al-
Majmii * Sharh al-Muhadhdhab (Jeddah: Maktabah al-Irshad, n.d), 3.
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“T will mention in it (al-Mabsiif) Insya Allah,
the verses from His shining knowledge. I will
explain it a kind of all the various arts. Among
them is the interpretation of the Qur’an, the
hadith of the Prophet, Athar al-Mawgafat,
authoritative fatwa, the vital information, the
laws to be held, the details, the names, the
language, the barriers, the precautions, etc.
from various well-known arts. And | will
explain it in terms of sahih, its hasan, da T,
marfi ', mawqif, muttasil, mursal, munqati,
mu ‘addal, mawdii‘, mashhir, gharib, shadh,
munkar, mugarib, mu‘allal and position and
others from the division that you will see it
(insha’ Allah) is in the position”.

Al-Nawawi clarified the words of Imam al-Shirazi at
first by explaining the language that he used. Then he
explained the hadith by stating the level of the hadith in
terms of its authentication (sahih or da 7f). Later, he came
up with the related figh problems, and stated the
determining preferences of the Shafi‘i School.

Specifically, the effort of explanation has been made
on the language and words used by al-Shirazi. He used the
definition of several terms in jurisprudence that al-Shirazi
did not touch. He mentioned the status of a hadith whether
they were authentic (sahih), good (hasan), weak (da ‘if) or
marfi ‘. Similarly, he did not avoid discussing the sanad of
the hadith. This can be comprehended when he presented
the sanad of a /adith as mentioned below:*

@.éUJ\ A \.afv}p;d\ yj R (o4 ks :‘d};j
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“And he said: (charged) to the Jews who is
known as Abu al-Shahm as explained by al-
Shafi‘i and al-Bayhaqi by the chain of Ja‘far
ibn Muhammad from his father, “Verily, the
Prophet (peace be upon him) had pawned to
Abu al-Shahm an armour, a Jew from the Bani
Zafar”.

He further improved the explanations in a
comprehensive way, which includes detailing the
contents; making conclusions; adding commentaries to the
existing content; the application of rules of jurisprudence;
as well as its parameters. While mentioning how much
barley the Prophet used to get from the Jews, Muti‘i has
given several options. Interestingly, the answer he gave
was based on a variety of authoritative sources®:

Lo g A o) asile @y, ) egad) (3
D b ly Jledly aaYy dey )l
(S3sg ks Aigh s 489 (,.l.wj ade & e 35
Sy Gl Bl 37 et o lo P
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“In a hadith narrated by ‘A’ishah (ra) as
reported by al-Bukhari, Muslim, Ahmad, al-
Nasa’i and Ibn Majah, “He (the prophet) is

dead and his armour into a collateral at a Jew
in exchange for 30 sa* of barley while in the

%2 |hid.
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narration of al-Tirmidhi and al-Nasa’i that
means 20 sa ‘ and in the book Fath al-Bari: it
may not exceed 30 sa.”

_Similarly, it is calculated in the currency as stated by
Muti i in his citation of the book al-Bayan by al-Tmrani:

U ad) 3 ol e Ws 0L (3 gleal) G
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“Al-‘Imrani has said in al-Bayan: Our basis
about the permissibility of (pawning) when
residing is as reported: The Prophet (peace be
upon him) had borrowed from the Abi al-
Shahm, a Jew with a 30 sa‘ of barley for his
family after returning from the battle of Tabiik
in Madimah and then he pawned his armour
and is worth a total of 400 dirhams.”

His ability to determine the parameters of an issue
was significantly acceptable, which is evident through his
conclusion based on several evidences he presented. One
of them is about the issue of the permissibility of pawning
when residing®*:
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He determined the views agreed by the majority of
Shafi‘i scholars, and views which were relatively isolated
among them. However, he is committed to display the
preferred and decisive view of the school. Surely, this will
lead to differences among the four schools of Islamic law.
For example, the disagreement among the four schools
occurred in determining the priority of the contract of loan
and the pawning. In this situation, al-Shirazi agreed that
the contract of pawning should be done after the loan
contract is executed. It is based on the method of (s V
'cpll &5 (the pawning is a supportive to the debt). This
method shall further project through 7jab and qabiil.
Although, Abii Hanifah and Malik did not agree on the
matter, Muti‘i argued that the debt is binding to the debtor
while the collateral is not.

This is a similar situation with the case of witness
and guarantee. Muti'i said™®:

% bid., 182.
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“Our evidence is the actual documents that can
secure the right. Then it should not be
advanced before it (the loan) like (the case of)
testimony by saying: “bear witness that | will
borrow a total of 1000 from him tomorrow".

When a view is considered mash/ir (well-known), or
if it comes from jumhiar (majority of the scholars), he
would not determine the name of the scholars who made
such judgment. This is logical and acceptable since there
are too many scholars talking about it, thus, it is
understood that such view has reached the status of
‘consensus’ or ‘well known’.

In contrast, al-Nawawi had stated the name of a
person who issued a rather odd view, which later became
a minority among scholars such as Mujahid, Dahhak,
Dawiid and Dhahiri. This may encourage researcher to
examine the background of the view based on individual
and certain environment that might have influenced the
view. The example is these names (Mujahid, Dahhak,
Dawiid and Dhahiri) - are mentioned while talking about
the permissibility of pawning during residing time as they
always opposed the view of the majority. Similarly, Ibn
Hazm only allows the pawning within the district when it
was a form of tabarru ‘. This is not surprising since they
only adhered to the explicit meaning of the verse.

In addition, he facilitated the view with their
evidences and answers by conveying the doctrines of the
four schools. He depends on such way by referring to two
books: al-Ishraf ‘ala Madhdahib Ahl al-‘Iim, and al-lima
which were written by Ibn al-Manzir (d.306H). Al-
Nawawi could only assist the 1/4 of the book and the rest
of it was finalized by al-Subki (d.756H) with three
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volumes; later joined by al-Hadrami and al-Iragi, where
the last part of it was managed by Najib al-Muti‘i
(d.1406H)

Methodology of al-Mughni of Ibn Qudamah

Al-Mughni of Tbn Qudamah is among the masterpiece of
Islamic jurisprudence. It brings the method of comparative
jurisprudence (figh mugaran) between schools of thought
by making figh of Imam Ahmad bin Hanbal as a priority.
This book is in line with the works of other comparative
jurisprudence. Ibn Qudamah, who is the author, presented
comprehensive discussions and debates between the
schools of jurisprudence together with the evidences, and
then enclosed them in the most accurate conclusions based
on his ijtihad.

He also presented differences in opinion that
occurred and grew among the Hanbali scholars in a
variety of arguments and evidences. Then he compared
the opinions of other schools’ scholars such as Maliki,
Hanafi and Shafi‘i including some schools which were
rarely known such as that of Imam al-Hasan al-Basri,
‘Ata', Sufyan al-Thawri, and several others. He also
included the opinion of the companions (sahabah) and the
successors (tabi ).

Undoubtedly, al-Mughni became the main reference
of the jurists during the salaf period that have been served
in the format of comparative jurisprudence and knowing
that it was a very rare to find such book during that time.
Therefore, the scholars who came from various schools
would look into this book with a full view of appreciation
and respect and would consider it as one of the premier
references in its category.

Like other books of figh, this book begins with a
discussion of religious jurisprudence like purity (3_k));
ablution; bathing (J~l)); prayer (s3u.<ll) desirable prayers
(<>aull); funeral rites (3)4sl); pilgrimage and ‘umrah
(el 5 &); zakah (3S); fasting (sk<ll); until the other
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detail matters in the various branches of jurisprudence,
such as slaughter (ztd), hunting (2x<!'), marriage (z\s),
sale-purchase (¢sl), bequest (Lu=sl), lost property
(akalll), debts (o), jihad (sleadl), war («a), the ruling
(sL=2!) and many others.

This book of ten volumes has addressed 1479 main
issues regarding figh, which covers 69 major topics. This
does not include the division of issues into a detailed
discussion. The detail discussion is estimated over
hundred thousand clauses at least, which covered every
aspect of the main issue. For instance, the topic of
pawning was in the 9th topic of the list. From the topic of
pawning, the book had discussed about twenty-three
related issues and most of them have been extended into a
detail explanation. In providing clarification regarding the
issue of the acceptance of collateral, a total of thirty-two
clauses were organized. Among them is related to the
mukatab® (Kuwait, 1404-1427H: 12:219); seized items;
collateral, which has many owners; pawning an unknown
characteristic; and so forth.>” In understanding how the
content is so thorough and comprehensive, we can see the
divisions and the subdivisions below:

Table 1: A part of content page in al-Mughni of Ibn Qudamah

No. Topic No. Issue No. Clauses

9 Pawning | 9 Acceptance | 1 Pawning shares of
of the immovable
pawning property

2 The acceptance of
a house as a
collateral is the
debtor to empty
the house

% The slave who has a contract of manumission.

37 The Ministry of Wagqf and Islamic Afffairs, Kuwait, al-Mawsii ‘ah al-
Fighiyyah al-Kuwaytiyyah (Egypt: Matabi‘ Dar al-Safwah, 1427H),
219.
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3 Collateral which
is the property in
the hands of
creditors, whether
by loan, deposit,

or seizure

4 A pawning was a
guarantee like
seizure, loan,
acceptance of
illegal trading

5 The creditor

delegate a person
to receive the
collateral

6 Declaration of
debtor or creditor
in the acceptance

7 Pawning two
items but one of
them perishes
prior the receipt

The table 1 above is only one out of the nine issues,
and only seven out of the thirty-two clauses that have been
discussed, which clearly demonstrates its
comprehensiveness.

Reviewing the facts, it is not hard to say that it is a
source of Hanbali School of figh with the most completed
stage of the references in Islamic jurisprudence. ‘Izz al-
Din bin ‘Abd al-Salam al-Shafi‘i said, “I have never seen
a reference on Islam which had the quality like that of the
book al-Muhalla and al-Majalla of 1bn Hazm, as well as
the book of al-Mughni of Shaykh Muwafaq al-Din (Ibn
Qudamah).”%®

% Tbn Qudamah, ‘Abd Allah bin Ahmad bin Muhammad, al-Mughni
(Bayrtt: Dar al-Fikr, 1405H).
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Conclusion

Methodology used by Islamic scholars in studying al-rahn
in many ways was applied comparatively jurisprudence
where the thoughts were compared between different
sects. The study uses these six references in view of the
strength of references in Islamic jurisprudence. These six
classical books were also becoming references which is
often referred and used by other studies that relates in
similar field particularly al-rahn.

This study derives a conclusion that these classical
books adopted comparative thought by clarifying the
cause of dissent between scholars in figh issues. Example,
Ibn Rushd breaks the boundaries of the different schools
and presents a critical analysis of many opinions of the
famous Muslim jurists’ methodology. He is a Maliki jurist
but sometime prioritizes other views of other schools by
justifying the difference respectfully and he was done it
objectively. The classical jurists always incorporated
information from many different resources including their
thought of schools and other school of thought.

In conclusion, these six classical books are perfectly
resourceful and completely descriptive that leads to
understand the matters of al-rahn holistically. The writing
style that resulted from the comparative thought of the
jurists is very important in understanding the root of the
matter, and thus could develop the way of determining the
precise jurisdiction of al-rahn.
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