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ABSTRACT

This research aims at comparing the implementation
of temporary waqf between Kuwait and Malaysia
by examining the articles in the Kuwait Waqf Law
and waqf enactments in selected states in Malaysia
namely; Selangor, Negeri Sembilan, Melaka and
Johor. The research adopts a comparative method.
The results illustrate that Section 19 of the Kuwait
Waqf Law 1951 and Section 17 of Rules of Wagqf
Johor 1983 allow the application of temporary
endowment for all types of wagqf, the duration of
temporary wagqf should not exceed sixty years (60)
and not more than two (2) generations. This paper
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proposes to encourage the other states in Malaysia
and Islamic countries to implement temporary waqf
as one of the waqf alternatives for the benefit of
future generations.
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' Muhammad bin ‘Alt al-Haskafi, al-Dur al-Mukhtar (Bayrit: Dar al-
Kitab al-‘Ilmiyyah, 1995), 6:519; Ahmad bin Muhammad al-Dardir,
al-Syarh al-Saghir (Bayrtt: Dar al-Kitab al-‘Ilmiyyah, 1995), 4:9-
10; Muhammad bin ~ Ahmad al-Khatib al-Syirbini, Mughni al-
Muhtaj (Bayrat: Dar al-Fikr), 2:376; Mawqif al-Din ‘Abd Allah bin
Ahmad Ibn al-Qudamah, al-Mughni (Bayrit: Dar al-Ihya’ al-* Arabf,
1985), 6:206.

2 Muhammad bin Isma‘il bin Ibrahim al-Bukhari, Sahih al-Bukhari,
Kitab al-Wasaya, Bab al-Waqf Kayf Yaktub (Damsyiq: Dar Ibn
Kathir, 1993), no. hadith 2587, 10:153.

*  Muhammad Ikhlas Rosele, Lugman Haji Abdullah, Paizah Haji
Ismail and Mohd Anuar Ramli, “Konflik Fatwa di Malaysia: Satu
Kajian Awal”, Jurnal Figh 10 (2013), 45.
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*  Sharifah Zubaidah Syed Abdul Kader, “Kerangka Undang-undang
Pengurusan Wakaf di Malaysia: Ke Arah Keseragaman Undang-
undang”, Kanun 28 (2016), 103-107.

> Abu Bakr bin Hassan Bin ‘Abd Allah al-Kasynawi, Asal al-Madarik
(Bayrait: Dar al-Fikr, n.d), 3:102.
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¢ Al-Dardir, al-Syarh al-Saghir, 4:9-10.

Monzer Kahf, al-Wagqf al-Islamt Tatawwaruhu wa Idaratuhu wa

Tanmiyyatuhu (Bayrit: Dar al-Fikr al-Mu‘asir, 2000), 62.

8 Muhamad Firdaus Ab Rahman and Muhammad Amanullah,
“Temporary Endowment: A Juristic Ta’sili Fighi Study, Muktamar
Wagqf Iqlimi 111 2016, 13-14 October 2016, Songkhla, Thailand, 1-20.
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®  Law of Waqf Kuwait 1951 (Section 1).

10 Wakaf State of Selangor Enactment 2015 (Section 2); Wakaf State
of Malacca Enactment 2005 (Section 2); Wakaf State of Negeri
Sembilan Enactment 2005 (Section 2); Muhamad Firdaus Ab
Rahman and Muhammad Amanullah, “Ta‘bid al-Waqf wa Ta‘qituhu
fT Wilayat Mukhtarah f1 Malaysia”, Studia Islamika Journal 23 (3)
(2016), 585-595; Lugman Haji Abdullah, “Istibdal Harta Wakaf dari
Perspektif Mazhab Syafi‘e”, Jurnal Figh 7 (2010), 72-75; Ummi
Farahin Yasin, Noor Naemah Abdul Rahman and Mohd Faez Mohd
Shah, ‘“Pengambilkiraan Realiti Semasa dalam Berfatwa: Analisis
Terhadap Fatwa Zakat di Selangor”, Jurnal Figh 10 (2013), 95.

1" Abu Zakariyya Muhyi al-Din Yahya al-Nawawi, Tashih al-Tanbih
(Bayriit: Mu’assasah al-Risalah, 1996), 316; ‘Abd al-Ra’if, Taysir
al-Wugaf ‘ala Khawamid Ahkam al-Wuquf (Riyad: Maktabah
Nazzar Mustafa, 1998), 15; Al-Syirbini, Mughni al-Muhtaj, 2:376;
Muhammad bin Ahmad al-Ansari al-Ramli, Ghayah al-Bayan
(Bayrtt: Dar al-Kutub al-‘Ilmiyyah, 1994), 334; Igbal ‘Abd al-‘Aziz
al-Matd’, Masyrii* Qaniin al-Waqf al-Kuwayti fi Itar Istisymar wa
Tanmiyyah al-Mawarid al-Waqfiyyah (Kuwayt: al-Amanah al-
‘Ammabh li al-Awqaf, 2001), 97-99.
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12 Law of Waqf al-Istirshadi 2014 (Section 1).

13 Abd al-Rahman bin Muhammad bin Ahmad Ibn al-Qudamah, al-
Syarh al-Kabir ‘ala al-Mughni (Bayrtt: Dar al-Fikr, 1994), 6:206.

4 Ibrahim bin ‘All bin Yusuf al-Syirazi, a/-Muhazzab (Bayrat: Dar
al-Fikr, n.d.), 1:417-418; Abt Bakr bin Muhammad al-Dimyati,
Hasyiyah [‘anah al-Talibin (Bayrut: Dar al-Fikr 1i al-Tiba‘ah wa
al-Nasyr wa al-Tawzi‘, 1997), 3:279; Ibn al-Qudamah, al-Mughnr,
12: 191; Mawqif al-Din ‘Abd Allah bin Ahmad Ibn al-Qudamah, a/-
Kafi (n.p: al-Maktab al-Islami, 1985), 2:452 & 454.
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5 Law of Waqf Kuwait 1951 (Section 9); Law of Wagqf al-Istirshadi
2014 (Section 1); Wakaf State of Selangor Enactment 2015 (Section
12); Wakaf State of Malacca Enactment 2005 (Section 10); Wakaf
State of Negeri Sembilan Enactment 2005 (Section 10).

16 Law of Waqf Kuwait 1951 (Section 8); Law of Waqf al-Istirshadi
2014 (Section 2).

17 Wakaf State of Malacca Enactment 2005 (Section 10).

'8 Wakaf State of Negeri Sembilan Enactment 2005 (Section 10).

19 Wakaf State of Selangor Enactment 2015 (Section 12).

2 Law of Waqf Kuwait 1951 (Section 8); Law of Waqf al-Istirshadi
2014 (Section 2).

2l Burhan al-Din ‘Ali bin Abi Bakr al-Marghinani, al-Hidayah
(Qahirah: al-Matba‘ah al-Khayriyyah, 1908), 3:14; Muhammad
bin Ahmad bin Abi Sahl al-Sarkhasi, al-Mabsiit (Bayrtt: Dar al-
Ma‘rifah, 1993), 13:41; Muhammad Amin Ibn ‘Abidin, Hasyiyah
Radd al-Muhtar ‘ala al-Dur al-Mukhtar (Bayrut: Dar al-Kutub al-
‘Ilmiyyah, 1995), 3:387.

22 Manstr bin Yanus bin Idris al-Bahiti, Syarh Muntaha al-Iradat
(Bayrtt: Dar al-Fikr), 2:494; ‘Ala’ al-Din Abu al-Hassan bin
Sulayman al-MardawT, a/-Insaf (Dar al-Ihya’ al-Turath al-Arabi), 7:
17.
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2 Ibn ‘Abidin, Hasyiyah Radd al-Muhtar, 3:387; al-Mardawi, al-Insdf,
7:17; al-Bahuti, Syarh Muntaha al-Iradat, 2 :194.

2 Wakaf State of Selangor Enactment 2015 (Section 12).

% Wakaf State of Malacca Enactment 2005 (Section 14).

26 Rules of Wakaf State of Johor 1983 (Section 16 (3).

27 Law of Waqf Kuwait 1951 (Section 9).

2 Law of Wagqf al-Istirshadi 2014 (Section 2).

% Wakaf State of Malacca Enactment 2005 (Section 14).

30 Wakaf State of Malacca Enactment 2005 (Section 9).
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31 Law of Waqf Kuwait 1951 (Section 19); Law of Wagqf al-Istirshadi
2014 (Section 12).

32 Rules of Wakaf State of Johor 1983 (Section 17).

3% Jamal al-Din Muhammad Ibn Hummam, Syarh Fath al-Qadir
(Bayrit: Dar al-Fikr, 1456), 6:214.

3% Al-Dardir, al-Syarh al-Saghir, 4:9-10; Muhammad bin ‘Abd al-
Rahman al-Magqribi, Mawahub al-Jalil (Bayrit: Dar al-Fikr, 1978),
6:20; Syihab al-Din al-Nafrawi, al-Fawakih al-Dawani (Bayrut: Dar
al-Fikr, 1995), 6:160; Ahmad al-Dardir, Syarh al-Kabir (Damsyiq:
Dar Thya’ al-Kutub al-‘Arabiyyah, n.d.), 4:87; Muhammad bin ‘Abd
Allah al-Kharst, Syarh Mukhtasar al-Khalil (Bayrut: Dar Sadir,
n.d.), 7:92; Muhammad bin Ahmad al-Dustki, Hasyiyah al-Dustki
(Egypt: Maktabah Muhammad ‘Al1 Sabih, 1934), 4:88; Abi ‘Abd
Allah Muhammad bin Yusuf al-Mawagq, al-Taj wa Ikiil (n.p: Dar al-
Kutub al-‘Ilmiyyah, n.d.), 7:649; Abt Muhammad Jalal al-Din Ibn
Syas, ‘Aqd al-Jawahir (Bayrut: Dar al-Gharab al-Islami, 2003), 3:
40; Abu al-‘Abbas Syihab al-Din al-Qarrafi, al-Zakhirah (Bayrit:
Dar al-‘Arab al-Islami, 1994), 6:326.

35 Yahya bin Syarf al-Nawawi, Rawdat al-Talibin (Bayrit: al-Maktab
al-Islami, 1985), 5:325; al-Syirbini, Mughni al-Muhtaj, 2:494.

3% Al-Mardawi, al-Insaf, 6:36.

37 Law of Waqf Kuwait 1951 (Section 19).
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3% Law of Wagqf al-Istirshadi 2014 (Section 12) .

3 Rules of Wakaf State of Johor 1983 (Section 17).

4 Law of Waqf al-Istirshadi 2014 (Section 12).

4 Law of Waqf al-Istirshadi 2014 (Section 66) .

42 Rules of Wakaf State of Johor 1983 (Section 17).

4 Law of Waqf al-Istirshadi 2014 (Section 65).

#  Law of Waqf Kuwait 1951 (Section 19); Law of Waqf al-Istirshadi
2014 (Section 13); Rules of Wakaf State of Johor 1983 (Section 17).

4 Law of Waqf Kuwait 1951 (Section 19); Law of Waqf al-Istirshadi
2014 (Section 13).

85



Jurnal Figh, No. 14 (2017) 75-98

caddy (3 g ) 095 (s oo CiBy Lo¥I AL 1Ly (el OO
0aoly B ok ) Cadgll asl) AL,

iU Ol sy oodlel 3,580l sl psas e <l
Wy Aol wlelor| we aeer B¥ey oS Wgs (3 35l i)
oSl Wgs p el Wl st QU Jgad! Ol L) ezl
tLdle &gy
1Y) @By Jgandl
idle D939 s Wgs oy CuBlI &ylde Aty

AV . . ‘
N . oo el s asgll glss! B o &
EAt]| (W[}
=Y aially =35l = o &
el
domee | a3 a3k Ly | Y
- B . T gl Oyl
ops Y (i) /
o BRER
doen A | sl o | eVl [t / RN
Spda Y SRR Sradlsf EREEN
YD TN ple T sl [ £
J93 pY N E \rQ
S | r8rall sl
aidy o ey
ERUNSTNE plysl ani
= Y- aak)
e

4 Law of Waqf al-Istirshadi 2014 (Section 13).
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4 Tbn Hummam, Syarh Fath al-Qadir, 6:214.

®  Al-Dardir, al-Syarh al-Saghir, 4:9-10; Muhammad bin ‘Abd al-
Rahman al-Magqribi, Mawahub al-Jalil (Bayrit: Dar al-Fikr, 1978),
6:20; al-Nafrawl, al-Fawakih al-Diwant, 2:160; al-Dardir, Syarh al-
Kabir, 4:87; al-Kharst, Syarh Mukhtasar al-Khalil, 7:92; Al-Dusuki,
Hasyiyah al-Dusiikt, 4:88; Abt ‘Abd Allah Muhammad bin Ytsuf al-
Mawaq, al-Taj wa Iklil, (n.p: Dar al-Kutub al-‘Ilmiyyah, n.d.)7:649 ;
Abli Muhammad Jalal al-Din Ibn Syas, ‘Aqd al-Jawahir (Bayrit:
Dar al-Kharab al-Islami, 2003),3:40 ; Abu al-‘Abbas Syihab al-
Din al-Qarrafi, al-Zakhirah (Bayrit: Dar al-‘Arab al-Islami, 1994),
6:326.

4 Al-Nawawi, Rawdat al-Talibin, 5:325; Al-Syirbini, Mughni al-
Muhtaj, 2:494.

0 Al-Mardawi, al-Insaf, 6:36.
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St Law of Waqf Kuwait 1951 (Section 51(1); Law of Wagqf al-Istirshadi
2014 (Section 64); Rules of Wakaf State of Johor 1983 (Section 18
(1.

2 Ibid.

53 Law of Waqf Kuwait 1951 (Section 52).

3 Law of Waqf Kuwait 1951 (Section 52(3); Law of Waqf al-Istirshadi
2014 (Section 64); Rules of Wakaf State of Johor 1983 (Section 18
3).

55 Law of Wagqf al-Istirshadi 2014 (Section 64).
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Law of Waqf Kuwait 1951 (Section 54); Law of Wagqf al-Istirshadi
2014 (Section 68); Rules of Wakaf State of Johor 1983 (Section 18
(2).

Muhammad bin Ahmad ‘Alisy, Manh al-Jalil Syarh Mukhtasar
Khalil (Bayrut: Dar al-Fikr, 1989), 3:34; al-Dardir, al-Syarh al-
Kabir, 4:76; al-Dardir, al-Syarh al-Saghir, 4:87-98; Syihab al-Din
Ahmad bin Idris al-Qarafi, al-Fariig (Qahirah: ‘Alam al-Kutub,
n.d.), 2:111.

Ibn Hummam, Syarh Fath al-Qadir, 6:204; Al-Haskafi, al-Dar al-
Mukhtar, 3:391.

Abii Zakariyya bin Syarf al-NawawT, al-Majmii * Syarh al-Muhazzab
(n.p: Matba‘ah al-Munirah, n.d.), 15:324.

Ibn al-Qudamah, a/-Mughnt, 6:211.

Law of Waqf al-Istirshadi 2014 (Section 70).
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62 Law of Waqf Kuwait 1951 (Section 12); Law of Wagqf al-Istirshadi
2014 (Section 9); Wakaf State of Malacca Enactment 2005 (Section
5); Wakaf State of Selangor Enactment 2015 (Section 28).

0 Al-Sarkhasi, al-Mabsuit, 8:124; Al-Dardir, al-Syarh al-Saghir, 3:232;
Syams al-Din al-Ramli, Nihayah al-Muhtaj (Egypt: Mustafa al-
Halabi, 1938), 8:377; al-Mardaw1, al-Insaf, 4:340.

¢ Zayn al-Din bin Ibrahim bin Muhammad Ibn Nujm, al-Asybah
wa al-Naza’ir (Bayrat: Dar al-Kutub al-‘Ilmiyyah, 1999), 25; Ibn
‘Abidin, Rad al-Mukhtar, 4:432.

% Muhammad Abt Zahrah, Muhddarat fi al-Waqf (Qahirah: Matba‘ah
Ahmad ‘AlT Mukahimarat, 1959), 147.

% Law of Waqf al-Istirshadi 2014 (Section 11).
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67 Law of Waqf Kuwait 1951 (Section 12); Law of Wagqf al-Istirshadi
2014 (Section 10).

68 Law of Waqf Kuwait 1951 (Section 18).

8 Law of Wagqf al-Istirshadi 2014 (Section 64 (4).

0 Ibn ‘Abidin, Hasyiyah Radd al-Muhtar, 20:380; Ibn Hummam,
Syarh Fath al-Qadir, 14:54; al-Dimyati, Hasyiyah I ‘anah al-Talibin,
3:192; Al-Ramli, Nihayah al-Muhtaj, 18:158; Al-Syirbini, Mughnt
al-Muhtaj, 2:385; Ibn al-Qudamah, al-Syarh al-Kabir, 11:194; Ibn
al-Qudamabh, al-Kafi, 2:328.
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71 Al-Sarkhasi, al-Mabsuat, 12:27-28; ‘Ala’ al-Din Abu Bakr bin
Mas‘td al-Kasani, Bada i Sand’i* fi Tartib al-Syara’i* (Bayrat: Dar
al-Kutub al-‘Ilmiyyah, 1986), 5:218; Al-Marghtani, al-Hidayah,
3:10.

2 Law of Waqf Kuwait 1951 (Section 1).

3 Law of Waqf Kuwait 1951 (Section 18).

" Law of Wagqf al-Istirshadi 2014 (Section 23).

5 Al-Kasani, Bada’i* Sana’i‘, 5:218.

% Al-Nawawi, al-Majmii‘, 15:32.
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